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As a general rule in the federal courts, although a failure to oppose a particular basis for summary judgment constitutes waiver of 
that argument, ! no defense to an insufficient showing is required,” and so, the fact that there has been no response to a summary 


judgment motion does not mean that the motion is granted automatically.’ The effect of the nonmovant's failure to respond 
to a motion for summary judgment is that it constitutes an admission by the nonmovant that there are no disputed issues of 
genuine fact warranting trial but does not constitute a waiver by the nonmoving party ofall the legal arguments based upon those 


undisputed facts." Even ifthe opposing party fails to file contravening affidavits or other evidence, summary judgment must still 
be "appropriate" (i.e., there is no genuine issue of material fact, and the movant is entitled to judgment as a matter of law) and 


will be denied if the movant's own papers demonstrate the existence of material factual issues” or if the movant is not entitled 


to judgment as a matter of law.° Under Fed. R. Civ. P. 56, summary judgment is mandated, after adequate time for discovery 
and upon motion, against a party who fails to make showing sufficient to establish the existence of an element essential to that 


party's case on which that party will bear the burden of proof at trial.” If the nonmoving party does not respond to a summary 
judgment motion, the court properly bases its review of the facts on the materials presented and highlighted by the moving 


party. The court has no duty to search the entire record sua sponte to establish that it is bereft of a genuine issue of material fact.® 
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A local rule providing that, if a party opposing a motion for summary judgment fails to respond to the motion, the court will 
conclude that no genuine material issue exists as to any of the proposed findings of fact is not inconsistent with Rule 56 and is not 


invalid.” If the court warns the plaintiff that failure to respond to a motion for summary judgment constitutes consent to the motion 


pursuant to a local court rule, the court may treat a failure to respond as consent to a motion for summary judgment.!° 





State court authority holds that the lack of a response to a summary judgment motion does not mean that the motion is to be 


granted automatically,!! the court being required to determine whether there is any dispute as to a genuine issue of material 
fact and whether the movant is entitled to judgment as a matter of law when ruling on a motion for summary judgment even if 


the opposing party has failed to file a response. 12 A court may deny a motion for summary judgment if for any reason it may 


be inappropriate even though the opposing party has not submitted affidavits. L Furthermore, it has been held that the effect 
of the nonmovant's failure to respond to a motion for summary judgment is that it constitutes an admission by the nonmovant 


that there are no disputed issues of genuine fact warranting trial, '* but it does not require the court to consider the movant's 


evidence uncontradicted. !> 


CUMULATIVE SUPPLEMENT 
Cases: 


Local rule providing that district court may deem a party's failure to respond to a motion as consent to the granting of the 
motion did not apply to summary judgment motions, and thus, state prisoner's failure to respond to prison officials' motion 
for summary judgment in his § 1983 action alleging Eighth Amendment violations did not warrant granting the motion. U.S. 
Const. Amend. 8; 42 U.S.C.A. § 1983; Fed. R. Civ. P. 56; U.S.Dist.Ct.Rules, D. Ariz., Civil Rule 7.2(i). Finkle v. Ryan, 174 
F. Supp. 3d 1174 (D. Ariz. 2016). 


Even if city police officer defendants’ opening summary judgment memorandum was sufficient, their reply abandoned their 
motion for summary judgment on exonerated inmate's § 1983 conspiracy and failure to intervene claims by offering no analysis 
of the governing law or the evidence inmate cited in his response. 42 U.S.C.A. § 1983; Fed. R. Civ. P. 56. Rivera v. Guevara, 
319 F. Supp. 3d 1004 (N.D. IIL. 2018). 


In employee's discrimination action against former employer, employee's surreply exceeded the scope permitted by local 
summary judgment role, thus warranting strike; surreply did not respond to evidentiary objections or new evidence raised for 
the first time in the reply, as employee mistakenly characterized employer's arguments about the materiality of evidence as 
objections. U.S.Dist.Ct.Rules S.D.Ind., General Rule 56—1(d). Chaib v. GEO Group, Inc., 92 F. Supp. 3d 829 (S.D. Ind. 2015). 


A district court may not grant a motion for summary judgment merely because it is unopposed. McNair v. Mississippi, 43 F. 
Supp. 3d 679 (N.D. Miss. 2014). 


When plaintiff fails to respond adequately to defendant's motion for summary judgment, district court should not treat such a 
non-response as sufficient to dispose of the motion, but should proceed to examine those portions of the record properly before 
it and decide for itself whether the motion is well taken. Conner v. Ascension Health, 428 F. Supp. 3d 149 (E.D. Mo. 2019). 
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On motion for summary judgment, the moving party may, but is not required, to reply to the opposing party's response. 
U.S.Dist.Ct. Rules NE, Rule 56.1(b)(1). Doe v. University of Nebraska, 451 F. Supp. 3d 1062 (D. Neb. 2020). 


Even unopposed motions for summary judgment must fail where undisputed facts fail to show that moving party is entitled 
to judgment as matter of law. Fed.Rules Civ.Proc.Rule 56, 28 U.S.C.A. Ferrara v. Oakfield Leasing Inc., 904 F. Supp. 2d 249 
(E.D. N.Y. 2012). 


Even where nonmoving party fails to respond to motion for summary judgment, district court may not grant motion without 
first examining moving party's submission to determine if it has met its burden of demonstrating that no material issue of fact 
remains for trial, and if evidence submitted in support of motion does not meet movant's burden of production, then summary 
judgment must be denied even if no opposing evidentiary matter is presented. Fed.Rules Civ.Proc.Rule 56, 28 U.S.C.A. Cooper 
v. City of New Rochelle, 925 F. Supp. 2d 588 (S.D. N.Y. 2013). 


African-American former employees of cable company abandoned their Title VII disparate treatment discrimination claims 
against former employer arising from their individual terminations, and waived any argument concerning dismissal of the claims 
by grant of summary judgment in favor of employer, where employees failed to address in their response to employer's motion 
for summary judgment the employer's arguments concerning employees' failure to make a prima facie case of Title VII disparate 
treatment discrimination, in that employees made no effort to identify any similarly situated, non-protected employee that kept 
his or her job despite similar circumstances. Civil Rights Act of 1964 § 703, 42 U.S.C.A. § 2000e-2(a)(1). Swann v. Time 
Warner Entertainment Company, L.P., 126 F. Supp. 3d 973 (S.D. Ohio 2015). 


The court may not grant summary judgment simply because the non-movant failed to respond. Fed. R. Civ. P. 56(a). Gregerson 
v. Farm Bureau Property and Casualty Insurance Company, 462 F. Supp. 3d 952 (D.S.D. 2020). 


When evidence exists in the summary judgment record but the nonmovant fails even to refer to it in the response to the motion 
for summary judgment, that evidence is not properly before the district court. Fed.Rules Civ.Proc.Rule 56, 28 U.S.C.A. Jones 
v. Houston Independent School Dist. Bd. of Trustees, 986 F. Supp. 2d 812 (S.D. Tex. 2013). 


There is no such thing as a default summary judgment; by failing to respond to a motion for summary judgment, a party merely 
waives his right to present evidence in opposition to the motion, and it does not automatically follow that the motion should be 
granted. Griffin Builders v. Synovus Bank, 739 S.E.2d 760 (Ga. Ct. App. 2013). 


There is no such thing as a default summary judgment; rather, by failing to respond to a motion for summary judgment, a party 
merely waives his right to present evidence in opposition to the motion, and it does not automatically follow that the motion 
should be granted. Cox v. Mayan Lagoon Estates, Ltd, 734 S.E.2d 883 (Ga. Ct. App. 2012). 


District court failed to give non-moving party an adequate opportunity to file a late response to a summary judgment motion, 
or to demonstrate excusable neglect; moving party did not follow proper procedure in response to non-moving party's lack of 
response and instead requested an expedited hearing and asked district court to enter "default" judgment, non-moving party 
responded that he lacked legal representation and had not been aware of the proceedings because he had been in the hospital, 
and non-moving party's counsel, who entered the case less than a month before the summary judgment motion was filed, failed 
to timely file a response or move the district court for an extension of time, and after the response deadline passed, sought 
and obtained leave of court to withdraw from the case. NMRA 1-006(B)(1)(b), 1-007.1(D), 1-056. Freeman v. Fairchild, 2018- 
NMSC-023, 416 P.3d 264 (N.M. 2018). 


[END OF SUPPLEMENT] 
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